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Surface Mining Reclamation and Enforcement, Interior § 702.15

this section shall not be made publicly
available until after notice and oppor-
tunity to be heard is afforded persons
both seeking and opposing disclosure of
the information.

§ 702.14 Requirements for exemption.
(a) Activities are exempt from the re-

quirements of the Act if all of the fol-
lowing are satisfied:

(1) The cumulative production of coal
extracted from the mining area deter-
mined annually as described in this
paragraph does not exceed 162⁄3 percent
of the total cumulative production of
coal and other minerals removed dur-
ing such period for purposes of bona
fide sale or reasonable commercial use.

(2) Coal is produced from a geological
stratum lying above or immediately
below the deepest stratum from which
other minerals are extracted for pur-
poses of bona fide sale or reasonable
commercial use.

(3) The cumulative revenue derived
from the coal extracted from the min-
ing area determined annually shall not
exceed 50 percent of the total cumu-
lative revenue derived from the coal
and other minerals removed for pur-
poses of bona fide sale or reasonable
commercial use. If the coal extracted
or the minerals removed are used by
the operator or transferred to a related
entity for use instead of being sold in a
bona fide sale, then the fair market
value of the coal or other minerals
shall be calculated at the time of use
or transfer and shall be considered
rather than revenue.

(b) Persons seeking or that have ob-
tained an exemption from the require-
ments of the Act shall comply with the
following:

(1) Each other mineral upon which an
exemption under this part is based
must be a commercially valuable min-
eral for which a market exists or which
is mined in bona fide anticipation that
a market will exist for the mineral in
the reasonably foreseeable future, not
to exceed twelve months from the end
of the current period for which cumu-
lative production is calculated. A le-
gally binding agreement for the future
sale of other minerals is sufficient to
demonstrate the above standard.

(2) If either coal or other minerals
are transferred or sold by the operator

to a related entity for its use or sale,
the transaction must be made for le-
gitimate business purposes.

§ 702.15 Conditions of exemption and
right of inspection and entry.

A person conducting activities cov-
ered by this part shall:

(a) Maintain on-site or at other loca-
tions available to authorized represent-
atives of the regulatory authority and
the Secretary information necessary to
verify the exemption including, but not
limited to, commercial use and sales
information, extraction tonnages, and
a copy of the exemption application
and exemption approved by the regu-
latory authority;

(b) Notify the regulatory authority
upon the completion of the mining op-
eration or permanent cessation of all
coal extraction activities; and

(c) Conduct operations in accordance
with the approved application or when
authorized to extract coal under
§ 702.11(b) or § 702.11(e)(3) prior to sub-
mittal or approval of an exemption ap-
plication, in accordance with the
standards of this part for Federal pro-
grams and on Indian lands or in accord-
ance with counterpart provisions when
included in State programs.

(d) Authorized representatives of the
regulatory authority and the Secretary
shall have the right to conduct inspec-
tions of operations claiming exemption
under this part.

(e) Each authorized representative of
the regulatory authority and the Sec-
retary conducting an inspection under
this part:

(1) Shall have a right of entry to,
upon, and through any mining and rec-
lamation operations without advance
notice or a search warrant, upon pres-
entation of appropriate credentials;

(2) May, at reasonable times and
without delay, have access to and copy
any records relevant to the exemption;
and

(3) Shall have a right to gather phys-
ical and photographic evidence to doc-
ument conditions, practices or viola-
tions at a site.

(f) No search warrant shall be re-
quired with respect to any activity
under paragraphs (d) and (e) of this sec-
tion, except that a search warrant may
be required for entry into a building.
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